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I. Introduction

It is a fact that the existing and functioning of a
stable banking and insurance system is the base for the
development of a democratic and legal state. These
qualities of the Republic of Bulgaria are defended in
accordance with the Constitution of the country and they
can be objectively accessed by contemporary Bulgarian
society. During the last 20 years, however, when the
transition to market economy took place, these two sectors
of economy of the country were quite instable. This is
most often explained by the dynamics of the social
economic relationships which impose the development
and application of different normative solutions. The
legidation base of the insurance sector undergoes a lot
of changes and amendments of different legal acts. The
beginning of this century in the Republic of Bulgariais
characterized by gradually establishing stability in the
social economic relations and together with this are
fulfilled the so-called Copenhagen criteriafor membership
in the European Union. The membership in the union
itself is the circumstance that imposes the introduction
of acompletely new legal regime in some aspects of the
insurance activity in Bulgaria. The accepted new normative
act — The Insurance code! regulates the performing of
activity in the Republic of Bulgaria by insurers with
headquarters in third countries.? The report will present
thedifferentiation in thelegal opportunitiesfor performing
of activity by entitieswith headquartersin amember state
and by entities with headquarters in a third country to
which the Arabic Republic of Egypt belongs.

I1. Legal opportunitiesfor perfor ming of activity
by an insurer with headquartersin a third country

1. General conditions

In accordance with the Bulgarian legislation the

entities— insurers with headquarters in a third country
have the right to perform activity if they observe special
conditions. Such are foreseen for subjects registered in
any country that is not amember of the European Union
or the European Economic Area. Different regulations,
specific and characteristic for the common internal
market,® are valid for the representatives of these two
unions.

Thepeculiarities of theinsurance activity asawhole
impose supervision on the part of the country and the
application of imperative measures. That is why, first,
the entity that wants to perform insurance activity in
Bulgariashould havethisright asper itsnational legidation.
In order to have rights as per the Bulgarian legislation
thisentity is obliged to register its branch on the territory
of Bulgaria. The registration of the branch is performed
in accordance with the general regulations of the Bulgarian
commercial legidation and isnot the subject of the present
report.

The second main element of the actual contents of
performing activity by an insurer with headquartersin a
third country includes the issuing of a licence by the
Financial Supervision Commission that is the competent
state authority supervising the insurance activity on the
territory of Bulgaria. The starting of the branch of the
foreign insurer cannot be done alone. It is based on the
preliminary submission to the registration authority (The
Registry Agency) of the already issued licence which on
its part allows the official to enter the respective branch
with subject of activity insurance and/or reinsurance. The
Registry Agency issues a certificate for the registration
of the branch of the insurer from a third country and
a copy of it should be submitted to the supervising
authority — the Financial Supervision Commission.

! The insurance code in its prevailing part is effective as from the date of entry into force of the Treaty of Accession of the Republic

of Bulgariato the European Union.

2 As per the Insurance code a,, member country” isacountry that isamember of the European Union or that belongsto the European
economic area. ,,Third country” is any other country not belonging to these two agreements.

3 See Chapters il and IV of the Insurance Code.
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2. Granting of alicence

2.1. General regulations

Therole of the Financial Supervision Commission
is quite significant because all insurers from third
countries have rights and obligations of insurers with
headquarters in the Republic of Bulgaria and their
insurance activity in the country is supervised by the
state. The registration procedure and starting of activity
by an insurer with headquarters in a third country is
connected with the evaluation of the facts and
circumstances that are stated before the Financial
Supervision Commission when the licenceisissued. The
licence itself isissued and can encompass only the types
of insurance that the insurer received permit for
performing in the country where the headquarters are.
Tothisaimthe Financial Supervision Commission checks
and compares the submitted certified copy of the licence
for performing insurance activity issued by the respective
competent authority as per the headquarters of theinsurer.

The insurer with headquarters in a third country
submits an application for the issuing of a licence for
performing insurance activity by the branch. It is
obligatory to attach to the application the act by which
the Managing body of the insurer has taken a decision
for the opening of a branch on the territory of Bulgaria.
In order to decide whether the Bulgarian legislation
requirements are met the Financial Supervision
Commission should receive official documents certifying
the registration of the insurer as well as updated data for
itsindividualizing featuresincluding the headquarters and
the management address, subject of activity, the amount
of the subscribed capital, the management system and
the persons that manage it and/or represent it.

Having in mind the specifics of theinsurance activity
and with the aim to guarantee the opportunity for correct
fulfilment of the obligations as per the concluded
insurance contracts the insurer with headquarters in a
third country is obliged to meet anumber of requirements
connected withitsfinancia standing. A deposit amounting
to one fourth of the minimum guarantee capital* should
be deposited in a bank that performs banking activity in
the Republic of Bulgaria. The deposit is part of the
guarantee capital the branch of the insurer should have.
The guarantee capital itself cannot be less than the

minimum amounts specified as per types of insurance
included in the licence of the insurer. The branch of the
insurer from a third country is obliged to invest within
the boundaries of the Republic of Bulgaria its assets
calculated to the amount of the minimum guarantee
capital.

The procedure of the application for issuing of a
licencerequirestheinsurer from athird country to present
a programme for the activity for the next three years
which should be updated on an annual base. The contents
of the programme for the activity of the insurer is
imperatively stipulated and includesinformation about the
management and organization structure, forecast for the
expenses for the organizing and starting of the activity,
the resources, amount and distribution of the own funds.
The lack of even one of the required elements can be the
reason for refusal to issue a licence.

2.2. Special requirements

The application for issuing of alicence should take
place after some special internal acts have been devel oped
by theinsurer. Such aretheregulationsfor the organization
and management of the information system and for the
organization and activity of the servicefor internal control.
The information system should be kept up-to-date as its
most significant elementsinclude the statute of theinsurer
and the other internal acts, the accounting and actuarial
information and others.

The branch of an insurer from athird country should
create a specialized service for internal control and its
manager should be appointed by the organ that is competent
to appoint the manager of the branch. The service has
important authority as the most important is to check and
evaluate the observation of the law and the internal acts,
the preparation of the accounting documents and reports
and others. The importance of the interna control can be
judged from the fact that there is a special legal act.®

Specia information that should be submitted with
the application to the Financial Supervision Commission
is the information for the persons that have advantage
when taking decisions in the General meeting of the
insurer. Such are the persons that have directly or by
connected entities 10 or morethan 10 votesin the General
meeting or the capital of theinsurer or other participation
which gives them the opportunity to control it.

4The amount of the minimum guarantee capital variesin accordance with thetypesof insuranceincluded in theinsurer’slicence—4.4
million BGN, resp. 6.4 million BGN. In accordance with § 4.from Insurance code’s additional provisions the minimum amounts under
Article 82, Paragraph 1 shall be updated every year and their amount in EUR shall be increased with the percentage increase of the
European index of consumer prices published by Eurostat provided that this percentage exceeds by 5 per cent thelast re-calculation. The

result shall be rounded up to any complete EUR 100,000.

5 See Ordinance No 32/13.09.2006 about the requirements to the organization and activity of the service for interna control of the
insurer and the peopleincluded in theinsured group. (published SG issue 86/2006).
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Together with the shown requirements that should
be met when applying for the issuing of a licence the
insurer from athird country has the obligation to present
its annual financia reports for the last three years.

The Financial Supervision Commission is obliged
to pronounceits decision within 4 months after receiving
of the application. With its decision the Financial
Supervision Commission has the right to issue a licence
for performing of insurance activity or to refuse the
issuing of alicence.

2.3. Refusal for the issuing of a licence

Therefusal of the Financial Supervision Commission
to issue a licence for performing insurance activity by
the branch of the insurer with headquarters in a third
country can be based on not meeting the requirements
stated in the Insurance code and the actsfor its application.
Alsothe Financial Supervision Commission can motivate
its refusal to issue a licence on the grounds that the
performed towards the insurer insurance supervision by
the respective competent national organ threatens the
interest of the consumers of insurance servicesor impedes
the performing of the state insurance supervision as per
the Bulgarian legidation. A negative answer can be given
also in case that the Financial Supervision Commission
establishes that in the respective third country as per the
headquarters of the insurer is not applied the reciprocal
principle® when giving access to Bulgarian insurers to
the respective local national insurance market.

In case there is a negative decision the Financial
Supervision Commission motivates in writing its refusal
for issuing alicence and a new application for issuing a
licence can be submitted not earlier than 6 months after
the decision for refusal was enforced.

2.4. Withdrawal of a licence

The withdrawal of a licence of an insurer from a
third country is part of the material competency of the
Financial Supervision Commission. The Legislator has
divided the prerequisitesfor withdrawal of alicence’ into
two groups — general and special as the general ones are
valid for insurers with headquarters on the territory of
Bulgaria and the specia ones are valid only for insurers
registered in a third country.

Acting in the conditions of entangled competency
theFinancid Supervisionisobliged to withdraw thelicence
of an insurer when it establishes that the entity has not
started activity within 12 months after the issuing of the

licence. The violation of the prohibition for performing
other commercial activity besides the activity for which
a licence was received is also an absolute prerequisite
for withdrawing of the licence. The same consequence
isrealized in casethat the total amount of theliabilities of
the entity exceed the total value of its assets.

The general prerequisites for withdrawing of a
licence of an insurer are complemented al so by the cases
in which the Financial Supervision Commission has the
right to decide whether to perform its authority to
withdraw the licence or not. When the insurer stops
performing activity for more than six monthsthe Financial
Supervision Commission has the discretion rights to
withdraw the licence of the insurer. If the latter illegally
refuses to pay or delays payment of an executable
payment and liquid cash obligation the Financial
Supervision Commission may decide to withdraw the
licence. The withdrawal of the licence can be for one or
more types of insurance if the grounds for withdrawal
of the licence refer to part of the activity of the insurer.

The special prerequisites for withdrawal of the
licence of an insurer from a third country include
obligatory withdrawal of the licence when the permit for
performing of insurance activity has been withdrawn by
the competent organ in the country as per the
headquarters.

The withdrawal of the licence, however, does not
free the insurer from the obligations as per the already
concluded contracts. After the decision for withdrawal
of the licence becomes effective the insurer does not
have the right to conclude new insurance contracts and
to offer new conditions in them as well as to change
them. When the licenceiswithdrawn away in connection
with the grounds for this the Financial Supervision
Commission is obliged to inform the respective court for
the opening of a procedure for liquidation or for
insolvency procedure.

2.5. Special cases

Advantages to foreign insurers

The insurers from a third country have the lega
opportunity to use special advantages connected with
aleviated reguirements to their financial standing in the
member states of the European Union and the European
EconomicArea. Tothisaimtheinsurer fromathird country
submits an application to the Financial Supervision
Commission and to the competent organs of theremaining

8 Theinsurer fromathird country isobliged to submit acertificateissued by the organ performing insurance supervision in the country
as per the headquarters that a Bulgarian insurer can open and start its activity in this country as per the general order established for then

foreigninsurers.

7 Only some of the prerequisitesfor withdrawal of an insurancelicence have been considered in thisreport — art. 36 from the Insurance code.

113

Exonomiunuii Bicauk JJoubacy Ne 4 (30), 2012




G. Stefanov, H. M. Dochev

member countries with a request to perform activity (or
has already received a licence for performing such an
activity). In the request the insurer states motives for
choosing of a competent organ of one of the member
countries which will supervise its solvency in connection
with the activity of al its branches established within the
European Union and the European Economic Area. All
competent organsto which the request has been submitted
should give their consent including the Financial
Supervision Commission which gives its consent after
evaluating the financia standing of the insurer including
its solvency. The procedure for the choice ends when on
itspart the specified in the request of theinsurer competent
organ informs the other competent organs that he will
supervise the solvency of the insurer regarding the activity
of all its branches established within the framework of the
European Union and the European Economic Area. Asa
result of this the insurer from a third country receives a
kind of privilege because the insurer is not obliged to
deposit the specified deposit amounting to one fourth of
the amount of the minimum guarantee capita (see2.1) in
every member country where he performs activity but
only in one of them. The same applies for the assets that
represent means to the amount of the guarantee capital.
They may be in one of the member states in which the
insurer performsactivity. Thethird advantageis connected
with the so-called limit of solvency®of the insurer from a
third country. It can be calculated towards the overall
volume of activity performed in the member states and
not separately in each of them. These opportunities aim
on one side to alleviate the requirements for the financial
standing of the insurersfrom third countries when starting
or extending their activity in other member countries and
on theother hand —to unify the principlesand the execution
of the state insurance supervision by the competent
national authorities.

When there is an application for issuing of an
insurance licence that comprises insurance concerning
every responsibility for damages due to the usage of land
vehicles the insurers from third countries should submit
to the Financial Supervision Commission and the
Guarantee fund® a list with the names and addresses of
the representatives for settling of claims as per this
insurance in every of the member states.

Collateral installments

All insurersincluding the branches of insurersfrom
athird country are obliged until 31% May every year to
perform payment as per the account of the fund to
secure the insurance receivables. In this way are
guaranteed the receivables of the insurance services
consumer in case of insolvency of an insurer with
headquarters in Bulgaria or of an insurer from a third
country that has registered a branch. The insurers from
a third country make installments in the securing fund
only for the activity performed through the branch
registered in Bulgaria.

Requirements to the activity of the branch of an
insurer fromathird country

The branch of the insurer from a third country
has relative autonomy. It is obliged to keep its trade
registersin Bulgarian in accordance with the legislation
in the Republic of Bulgariaand to store as per itsaddress
the complete available documentation connected with
its activity in the country. Unlike the branches of
Bulgarian entities, the branches of insurers with
headquartersin athird country should prepare a separate
balance sheet.

The competent organ of the insurer as per the
legidlation of the third country should choose a manager
of the branchin the Republic of Bulgaria. Havingin mind
the status of the branch and the peculiarities of the
insurance activity the law has introduced a number of
reguirements namely to the manager of the branch of an
insurer from athird country. The Manager of the branch —
citizen of athird country should have a permit for long
term residence in the Republic of Bulgaria. His
representative power should be to the limit that allows
him to take the insurer’s obligations towardsthird parties
and to represent him to state authorities and courtsin the
Republic of Bulgaria. In this way by means of the
authorized representative of the branch the insurer from
athird country takes part in the administrative and court
cases in front of Bulgarian administrative and court
organs. The documents handed over as per the established
order at the management address of the branch are
considered handed over to the insurer. The stating of
this inarguable presumption aims to bind the insurer to
the activities performed by and towards the authorized

8|n accordancewith art. 81 of the Insurance code the solvency limit represents the minimum amount which should be equal to the own
funds of the insurer (that means his assets decreased by the foreseen liabilities), decreased by the intangible assets, necessary for the
performance of the contractual obligations of the entity in thelong term, in correspondence with the total volume of his activity. For the
accurate calculation of theseindices see Ordinance No 21/16.03.2005 for the own funds and the solvency limit of theinsurers, re-insurers

and health insuring companies (published in S.G. No 29/2005).

9 The guaranteefund isan independent legal entity that receivesinstallmentsfrom all insurers offering the obligatory insurance“ Third
party liability” for vehicles as the minimum amount of the fundsin the fund is 3 million BGN.
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representative because as per the Bulgarian commercial
law the branch has no procedural legitimating and the
party in all casesistheinsurer.

Applicability towards the insurance intermediaries

Theinsuranceintermediaries (insurance brokersand
insurance agents) registered in a member state of the
European Union and the European Economic Area can
perform activity on the territory of the Republic of
Bulgariaunder the conditions of the right of establishment
and freedom of rendering services. They can start activity
one month after informing the Financial Supervision
Commission by the respective competent organ of the
country by origin about the intention of the insurance
intermediary to perform activity in Bulgaria. Unlike the
insurance intermediaries from member countries, the
Bulgarian legislation does not settle the option for
insurance intermediaries registered in third countries to
perform insurance activity.

Credanos P., [loueB X. M. 3akoHHi MOKJIN-
BOCTI /151 cTpaxoBoi AisibHOCTi B Boarapii 00’ ekra-
MU 3i IITa0-KBAPTUPOIO B TPeTiii KpaiHi

[Micns Betymy no €Bpocorosdy PecnyOmnika bonra-
pisi cTasia YaCTHHOIO €JMHOTO BHYTPIIIIHBOTO EBPOPHHKY.
Konu xoHTpakT HabyBa€e YUHHOCTI, TOA1 IEPBUHHE 1 BTO-
pUHHE 3aKOHO/IaBCTBO 00’ €JHAHHS, CTa€ OOOB’ SI3KOBUM
1t Beix bonraperkux nepskaBHUX Bias, (pisHIHMX i I0pH-
quaHux oci6. Hopmanbhe icHyBaHHS 450-MidbOHHOTO
cimMeiicTBa €BpOIEHIIiB BUMarae BBEJICHHA 1 JOTPUMAHHS
HU3KW BUMOT, 5IKi He OyJIH 3acTOCOBaHi OTH. PecmyOiika
Bonrapist 30008’ s13aHa TapMOHI3yBaTH BHYTPIIIHE 3aK0-
HOZIaBCTBO 13 3aKOHOJABCTBOM €BPOCOI03Y, MOJAI0UH
HU3KY TUPEKTHB Y HAIIOHATLHIX HOPMATHBHHX aKTax abo
CTBOPIOIOYM TIOBHICTIO HOBi. Tak HOBI MOMEHTHU B PO3-
BUTKY NIPaBOBO1 OCHOBH BiIOMBAIOTHCS B YCiX acleKTax
coliaibHUX B3aeMUH. Lle MOBiTOMIIEHHS B3a€EMOIIOB' sI3a-
He 3 IIepelyMOBaMH JJ1s1 BAKOHAHHS CTPaxoBOi JisTTbHOCTI
B bonrapii 06’ ekTamu 3 mtab-KBapTUPOIO B TPETiH KpaiHi,
OCKIJIbKHY aKIIEHT pOOUThCS Ha crieliuivHIX 0cOOIMBOC-
TAX MPOLEIYPHU JUIA 103BOJIIB i BUKOHAHHS J€PKaBHOTO
HaIJIs LY.

Krrouosi crosa: cTpaxoBHK, J03BiJ, CTpaxoBa
JUSUTBHICTR, TPETS KpaiHna, bonrapist.

Credanos I'., loue X. M. 3akoHHBIe BO3MOXK-
HOCTH JJISI CTPaxXoBo# AesiTejibHOCTH B Bouarapun
00beKTaMHU €O MITA0-KBAPTHPOI B TpeThel cTpaHe

[Tocne Berymnenus B EBpocoros Pecniyonmuka boi-
rapuu cTaja 4acThl0 €JMHOI0 BHYTPEHHETO eBPOPHIHKA.

BceTynnenue B cuity KOHTpaKTa JiefaeT HEpBOHAYAIBHOE U
BTOPUYHOE 3aKOHOAATEIbCTBO OOBETMHEHUs], 00s13aTeb-
HBIM Ul Bcex bonrapckux rocyqapcTBEHHBIX BlacTeil,
¢busnueckux u ropuaudeckux mu. HopmansHoe cymec-
TBOBaHUe 450-MWILUTHOHA ceMelcTBa eBPOIEHIIEB COeIIH-
HEHO C BBEJICHHEM U COOIIONEHHEM psiga TpeOOBaHMIA,
KOTOpbIE HE OBbLIM NPUMEHEHBI 10 TeX Hop. Pecrybmuka
Bonrapus 06g3aHa rapMOHU3UPOBATh BHYTPEHHEE 3aKO0-
HOZATEbCTBO € 3aKOHOJATENbCTBOM EBpocorosa, npen-
CTaBIISISL PSA JUPEKTUB B HAIIMOHAIBHBIX HOPMAaTHUBHBIX
aKTax HJIM cO3]aBas IMOJHOCTbIO HOBBIE. JTU HOBBIE
MOMEHTHI B Pa3BUTHU IIPaBOBOM OCHOBBI OTPa)KaroTCs
BO BCEX aCIHEKTaX COLMANbHBIX B3aUMOOTHOILEHUN. DTO
cooOIIeHe UMEET Ae0 C MPEANOChUIKAMY JUIs BBIIOJ-
HEHHS CTPAXOBOH NeATeNbHOCTH B bonrapun o6pexkramn
CO IITaO-KBapTUPOH B TpeTbell CTpaHe, TaK KaK aKLEHT
JieTIaeTcs Ha CIeU(pUIECKUX 0COOEHHOCTSX IPOLEAY bl
JUIsl paspelleHuil ¥ BBIIOJIHEHHUs] FOCYAapCTBEHHOIO
Haz30pa.

Kniouegvie cnosa: cTpaxoBLIUK, pa3pelIeHHe, CTpa-
XO0Bas JeTENbHOCTh, TPEThs CTpaHa, bonrapusi.

Stefanov G., Dochev H. M. Legal Opportunities
for Performing Insurance Activity in Bulgaria by
Entities with Headquartersin a Third Country

After joining the European Union on 1% January the
Republic of Bulgariabecame part of the European single
internal market. The entering into force of the contract
makesthe primary and secondary legislation of the union
obligatory to all Bulgarian state authorities, physical and
legal entities. The normal existence of the 450-million
European family is connected with the introduction and
observation of a number of requirements which have
not been applied until then. The Republic of Bulgariais
obliged to harmonize its internal legislation with the
legidation of the European Union by introducing anumber
of directivesinto the national normativeactsor by creating
entirely new ones. These new momentsin the devel opment
of thelegal framework arereflected in all aspectsof socia
relationships. Thisreport dealswith the prerequisites for
performing insurance activity in Bulgariaby entitieswith
headquarters in a third country as emphasis is put upon
the specifics of the procedure for issuing of licences and
performing of the state supervision.

Keywords: insurer, licence, insurance activity, third
country, Bulgaria.
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